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railroad company carrying live stock for an individual, to carry him free 
of charge was held to be unconstitutional. A., T. & S. F. R. R. Co. v. 
Campbell, 61 Kan., 439. Also laws requiring a railroad company to issue 
mileage bocks at a lower rate than that regularly charged passengers have 
been held void. Smith v. Lake Shore & M. S. R. R. Co., 173 U. S., 684; 
Atty. Gen. v. Boston & A. R. R. Co., 160 Mass., 62. A State law estab- 
lishing rates for transportation which will not admit of the carrier earning 
such compensation as under all circumstances is just to it and the public 
is unconstituional. Wallace v. Arkansas Cent. R. R. Co., 55 C. C. A., 192. 
The principal case disapproves of re Gardner, and distinguishes itself from 
Lake Shore, etc., R. R. Co. v. Smith in that that case held the act unconsti- 
tutional because of the uncertainty of the earnings of the company, this de- 
fense having been waived in the principal case The opinion points out that 
requiring a lower rate for the transportation of the State's troops is not 
discrimination against the company, because it receives all that it may 
legaly demand ; nor is it class discrimination, for the State pays the trans- 
portation. The case is well argued and reaches a sane conclusion. 



Easements — Distinction in Classes. — Adams v. Hodgkins, 84 Atl., 
530 (Me.). — Held, that on an issue of abandonment of an easement for a 
right of way across land, there is a distinction between an easement 
created by deed and one acquired by prescription. 

An easement acquired by actual deed or reservation is not lost by 
non-user, but can only be lost by hostile and adverse possession for the 
prescriptive period. Edgerton v. McMullen, 55 Kan., 90; Kammerling v. 
Grover, 9 Ind. App., 628. By statute in California, Montana, North 
Dakota, South Dakota and Oklahoma, it is provided that an easement ac- 
quired by prescription is extinguished by the disuser of the owner for the 
period prescribed for acquiring the title. The cases of Browne v. Balti- 
more M. E. Church, 37 Md., 108, and Shields v. Arndt, 4 N. J. Eq., 234 
{dictum), arrive at the same conclusion under the theory that long non- 
user affords a presumption of a release of the right. The distinction then 
between the two kinds of easements lies in the methods of their abandon- 
ment. This distinction is recognized to a limited extent in New York, 
Maine and Massachusetts. The distinction, however, seems to be an im- 
practical one as both easements arise out of a grant. Veghte v. Raritan 
Water Power Co., 19 N. J. Eq., 142. The present trend of the Courts is, 
in the absence of statutes, to entirely disregard the difference and to re- 
quire actual adverse possession for the prescriptive period in order to ex- 
tinguish any easement. 



Executors and Administrators — Sale of Real Estate — Warranties 
— Ivey v. Vaughn et al., Sinclair v. Same, Smith v. Same, 76 S. E., 464 
(S. C.).—Held, that where a testator's will, though authorizing his exe- 
cutors to sell his realty, did not authorize them to give a warranty, and 
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the executors after advertising the sale as under the provisions of the will, 
executed deeds containing a warranty as executors, they were not per- 
sonally liable ; the warranty being without consideration, made in a repre- 
sentative capacity, and not having injured the purchaser. Woods, J., dis- 
senting. 

A power of sale given by a will does not authorize an executor to bind 
the estate by covenants of warranty. Ramsey v. Wandell, 32 Hun, (N. Y.), 
482; Godley v. Taylor, 14 N. C, 178. If he makes such covenants they 
operate as personal obligations. Jones v. Noe, 71 Ind., 368; Ross v. Barr, 
21 Ky. L. Rep., 974; Lynch v. Baxter, 4 Tex., 431. Nor is the liability of 
•the executor on his covenants of warranty affected by the fact that the 
purchaser had notice of the will under which the executor sold. Wurdeman 
v. Robertson, Riley Eq. (S. C), 115. This is true even though he describes 
himself as covenanting as executor. Mitchell v. Hasen, 4 Conn., 495. But 
should he covenant as executor, "but not otherwise", he does not bind 
himself personally, even though it may not be binding on the estate of the 
testator. Thayer v. Wendell, 23 Fed. Cas. No. 13, 873. The principal case 
is contrary to the authorities. However, in view of the fact that the war- 
ranty was made in a represenetative capacity, "as executor", and the pur- 
chaser has not been injured, it is certainly good sense, if not good law, to 
excuse the executor from personal liability. 



Jury — Examination of Jurors — Voir Dire. — State v. Huffmann, 
99 N. E., 295 (Ohio). — Held, that upon a trial under an indictment for 
bribery, it is not competent to inquire of a prospective juror upon his voir 
dire whether he will stand upon his opinion of not guilty, formed upon 
due deliberation in the jury room, or will yi Id his opinion mtr !y f r t .e 
purpose of reaching a verdict in the case. 

The purpose of the examination of a juror on voir dire is to deter- 
mine whether or not he is qualified to sit in the trial, and a thorough 
examination is allowed. Finder v. State, 27 Fla., 370 ; Com. v. Surles, 165 
Mass., 59; Stools v. State, 108 Ind., 415. The questions asked should aim 
to disclose the juror's relation to the parties and the actual disposition of 
his mind as to the subject matter of the action. People v. Plyler, 126 Cal., 
379; Clark v. Com., 123 Pa. St., 555. Irrelevant or misleading questions 
should be excluded by the Court. State v. Cleary, 97 Iowa, 413 ; State v. 
Mills, 91 N. C, 581. The character of the questions and the nature and 
extent of the inquiry is left to the judgment and judicial discretion of the 
presiding judge. State v. Cross, 72 Conn., 722; Sullivan v. Padrosa, 122 
Ga., 338; Donovan v. People, 139 111., 412. The exercise of the Court's 
discretion wil not be disturbed on appeal unless clearly abused. Connors 
v. United States, 158 U. S., 408; State v. Brooks, 92 Mo., 542; Van Stike 
v. Porter, 53 Neb., 28. In view of the fact that the questions asked of a 
juror upon his voir dire are largely at the discretion of the presiding 
judge, and review on appeal may be had only in rare cases, the pr>nc ; pal 
case must be considered contrary to the general trend of authority 



